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DECI SI ON

JOHNSON: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on exceptions filed by the State
of California (Department of Mtor Vehicles) (State or DW) to an
adm nistrative law judge's (ALJ) proposed decision. The ALJ
found that the State violated section 3519(a), (b) and (c) of the
Ralph C. Dills Act (Dills Act)! by unilaterally elinmnating a $75
per nmonth stipend for certain Licensing Registration Exam ners
(LREs) without affording the California Union of Safety Enployees
(CAUSE) the opportunity to nmeet and confer.

After reviewng the entire record, the Board hereby

The Dills Act is codified at Government Code section 3512
et seq. Unless otherwi se indicated, all statutory references
herein are to the Governnment Code.



di sm sses the unfair practice charge and conpl ai nt.

BACKGROUND

Fact ual Backagr ound

LREs are a classification of enployees at DW who test
applicants for nmotor vehicle drivers licenses. Certain LREs who
have been trained to adm nister conmercial driver licensing (CDL)
tests are known as "CDL LREs". Pursuant to Article 19.19 of the
parties' expired menorandum of understanding (MOU),? CDL LREs
receive a $75 per nonth pay differential provided that they neet
certain conditions. The MOU reads, in part:

(a) Licensing Registration Exam ners who are
trained and certified by the departnment to
test applicants for a Conmercial Drivers

Li cense (CDL) shall be eligible for_a

differential of $75.00 per_pay_period
provided the following criteria Is net:

(1) Be designated by nanagenent as a CDL
exam ner for a specific work |ocation.

- (2) Spend an_average of 25% of tine while on
duty_conducting CDL drive tests.

(Enmphasi s added.)

A few years ago, a certain type of CDL test known as
"special drives" was assigned to CDL LREs.® In 1995 DW
expressed its intention to train all LREs, not just CDL LREs, to
performspecial drives. After training, there was a greater

nunber of LREs available to performa |limted nunber of special

°The parties' MOU expired June 30, 1995. Neither party
di sputes the application of the ternms involved in the instant
di sput e.

3These tests are given to drivers with physical or nental
disabilities, or who lack skill or know edge due to age or
di sability.



drives. Thus, sonme LREs do not receive the $75 stipend because
it is not possible for all exam ners to neet the 25 percent tine
requirement in the MOU. That result gives rise to the instant
unfair practice charge.

In February 1995, DW Labor Relations O ficer Bruce Arbuckle
(Arbuckle) wote CAUSE, stating that DW intended to assign
special drives to non-CDL LREs as well as CDL LREs. He prom sed
that the union would be notified when an effective date was
sel ect ed.

On April 24, 1995, Arbuckle informed CAUSE that there may be
situations where individual CDL exam ners will not qualify for
the differential pay. CAUSE did not request to neet and confer
at that point.

On or about Septenber 16, 1995, DW infornmed CAUSE t hat
begi nning on Cctober 1, 1995, all LREs would be given training to

do special drives. DWW further stated that this was a "set
deci sion" and schedul es were already in place. CAUSE did not
request to neet and confer at -that point.

On Cctober 25, 1996, CAUSE filed an unfair practice charge
against the State. The conplaint alleges that in Septenber 1996,
the State changed its policy regarding a $75 per nonth stipend to
perform special drive tests, wthout providing notice to CAUSE
and wi thout affording CAUSE an opportunity to neet and confer
over the decision to inplenent the change or its effects. This

conduct was alleged to violate Dills Act section 3519. After a

hearing, the ALJ issued a proposed decision



PROPOSED DECI S| ON

The ALJ presented the issues as: (1) did the State nake an
unl awful unilateral change in classification of enployees who
performed the special drives examnation; and (2) did the State
make an unl awful change in conmpensation for exam ners who perform
special drives?

Regarding the first allegation, the ALJ found that the State
clearly notified CAUSE in February and April 1995 of its intent
to assign special drives to non-CDL LREs. However, he found no
evi dence of a demand by CAUSE to neet and confer on this issue.
Accordingly, he dism ssed that allegation

The ALJ found a violation on the second all egation.

EXCEPTI ONS AND RESPONSE

On appeal, the State asserts that it never paid stipends for
t he performance of special drives. Instead, its past practice
was to pay the stipends for the performance of all types of CDL
exam nations, as provided in the MOU. This paynent occurred when
a CDL LRE spent at |east 25 percent of his tinme conducting CDL
exam nations. There was no separate past practice or contractua
obligation to pay a stipend for special drives. CAUSE responds
by supporting the ALJ's ruling, essentially arguing that stipends
were paid for special drives according to past practice, not the
parties' MOU.

DI SCUSSI ON

Change_in Classification Allegation

CAUSE did not file exceptions to the ALJ's dism ssal of this



al l egation, so we do not discuss it further.

Change in Conpensation Allegation

The issue before us is whether the fact that certain LRES do
not receive a $75 stipend in certain pay periods constitutes
evi dence of a unilateral change in conpensation. As the ALJ
recogni zed, an enployer's unilateral change in ternms and
conditions of enploynment within the scope of representation is,
absent a valid defense, a per se refusal to negotiate and

violates the Dills Act. (Regents of the University of California

(1985) PERB Decision No. 520-H, Pajaro Valley Unified School

District (1978) PERB Deci si on No. 51; and Davis Unified School

District, et al. (1980) PERB Decision No. 116.) To prevail on a

conplaint of unilateral change, the charging party nust establish
by a preponderance of the evidence that all of the follow ng

el enents are net: (1) the respondent has breached or otherw se
altered the parties' witten agreenent dr its own established
past practice; (2) such action was taken w thout giving the

excl usive representative notice or an opportunity to bargain over
the change; (3) the change is not nerely an isolated breach of
the contract, but anmobunts to a change of policy (i.e., having a
generalized effect or continuing inpact on bargai ning nenbers'
terms and conditions of enploynent); and (4) the change in policy
concerns a matter within the scope of representation. (G ant

Joint Union H gh School District (1982) PERB Decision No. 196;

Pajaro, supra: and Davis. supra.)

W find that dism ssal of this charge is warranted because



the first elenment has not been shown. CAUSE has not established
that DW breached or otherwise altered either the parties’
written agreenent or past practice.

Witten Agreenent

The paynent of stipends is governed by Article 19.19 of the

parties' MOU. It provides that COL LREs who performall types of

CDL tests (not just special drives) receive a stipend when
certain conditions are net. Those conditions are that: (1) the
LRE must be a CDL LRE; (2) the LRE nust be designated by
managenent as a CDL exam ner for a specific work | ocation; and
(3) the LRE nust spend an average of 25 percent of his tinme on
duty conducting CDL drive tests. CAUSE does not allege that

LREs who neet these three conditions fail to receive the stipend.
Therefore, CAUSE has not denonstrated a breach of the parties’
agr eenment .

Established Past Practice

Li kew se, CAUSE offers no evidence for its assertion that
DW paid stipends for the performance of special drives as part
of a distinct past practice outside the MOU.  For exanpl e,
evidence that LREs receive the stipend even if they do not neet
the contractual criteria m ght have been persuasive to show the
exi stence of such a past practice. No such evidence was
prof fered.

The bottomline is that those LREs who do not neet the 25
percent figure are not, and have not been, entitled to receive

the stipend. Since CAUSE has not shown any deviation fromthe



parties' MOU or past practice, there is no basis for a unilatera

change vi ol ati on.

ORDER

The unfair practice charge and conplaint in Case

No. SA-CE-897-S are hereby DI SM SSED

Menbers Amador and Jackson joined in this Decision.



